TOWN OF DISCOVERY BAY
COMMUNITY SERVICES DISTRICT
ORDINANCE NO. 19

AN ORDINANCE OF THE TOWN OF DISCOVERY BAY
COMMUNITY SERVICES DISTRICT (CSD)
ESTABLISHING A REIMBURSEMENT AGREEMENT
FOR DISCOVERY BAY WEST AND
ESTABLISHING REIMBURSEMENT CHARGES
FOR USERS OF EXCESS CAPACITY

BE IT ORDAINED by the Board of Directors of the Town of Discovery Bay CSD as
follows:

WHEREAS, Hofmann Land Development Company, a California Corporation, and
Fallman Land Investment Co., a California Corporation (collectively “Developer”), pursuant to the
Discovery Bay West Service Agreement, dated November 18, 1998 (“Service Agreement®),
between Developer’s predecessor—in-interest and the Town of Discovery Bay CSD (“Town™), are
constructing and will construct sewer and water facilities to serve the development. known as
Discovery Bay West; and

WHEREAS, pursuant to the Service Agreement Discovery Bay Wcst shall comprise 2,000
equivalent dwelling units (“EDU”); and ’

WHEREAS, pursuant to the Service Agreement, Developer is constructing facilities
sufficient in size to service not only the 2,000 EDU of Discovery Bay West, but 322 EDU, in
addition (such 322 EDU being hereafter called “excess capacity”); and

WHEREAS, the users of such excess capacity receive the beneﬁi of Developer’s
construction and creation of excess capacity; and

. WHEREAS, Developer is entitled to be reimbursed for such excess capacity;
THEREFORE:

1. The REIMBURSEMENT AGREEMENT DISCOVERY BAY WEST attached hereto is
incorporated in, and made a part of, this Ordinance.

2. All Other Propertics, as a condition to connecting to the Town’s water and/ot sewer
service, shall pay the reimbursement charge established in the REIMBURSEMENT AGREEMENT
DISCOVERY BAY WEST, attached hereto, incorporated in, and make a part of this Ordinance, in
the amount, and in the manner, and at the times, specified.

_ 3. This Ordinance shall become effective thirty (30) days after adoption.

314099-]



4, This Ordinance shall cease to be effective, whenever full reimbursement for excess
capacity shall have been made, or twenty (20) years from the effective date of this Ordinance,
whichever shall be earlier,

Passed and adopted at a regular meeting of the Board of Directors of the Town of Discovery
Bay CSD on July 19, 2006, by the following vote:

AYES: Y |
NOES: -
ABSENT: !

ABSTAIN: &

ATTEST; By: %M‘V /@/"‘\,

ROBERT DORAN, Board President

W E; Z Town of Discovery Bay CSD
By:

VIRGIL WOEHNE, Board Secretary
Town of Discovery Bay CSD
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COPY

- REIMBURSEMENT AGREEMENT
DISCOVERY BAY WEST SERVICE

Gravity Sewer Lines, Water Lines,Sewer Force Mains, Lift Stations and
v ) ’ )
Sewer Treatment Facilitics)

Between

THYE TOWN OF DISCOVERY BAY, a community services
district, and its successors in interest (“Distriet”)

and

HOFMANN LAND DEVELOPMENT COMPANY, a
California corporation ( “Devcloper”)
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REIMBURSEMENT AGREEMENT
DISCOVERY BAY WEST SERVICE
[Gravity Sewer Lines, Water Lines,
Sewer Force Mains, Lift Stations and
Sewer Treatment Facilities]

, %élis Reimbursement Agreement (“Reimbursement Agreen_xe.nt”) is made and entered into
this. wfgm_q day of iu, \/ , 2006, by the TOWN OF DISCOVERY BAY, a community
services district, and jits yuccessors in interest (“District”) in favor of HOFMANN LAND
DEVELOPMENT COMPANY, a California corporation ( “Developer™),

RECITALS:
This Reimbursement Agreement is entered into based upon the following facts:

A. District and Developer’s predecessor entered into that certain agreement entitled
Discovery Bay West Service Agreement, dated November 18, 1998 (the “Master Service
Agreement”), providing for, among other things, the construction, oversizing, expansion and/or
upgrading by Developer of certain public Facilities (as defined herein and in the Master Service
Agreement) serving the property known as Discovery Bay West, as more particularly described
in Exhibit “A”, attached (“Discovery Bay West”), The said Facilities are designed and shall be
constructed to setve certain Other Property (as defined herein and in the Master Service
Agreement). '

13. The Facilities described herein are comprised of two categories of public
improvements; (i) gravity sewer lines and water lines, as described in Exhibit “B-1”, attached
hereto (collectively “Gravity Sewer and Water Lines”); and (if) sewer force mains, sewer lift
stations, watet treatment facilities, water supply facilities, and other sewer treatment facilities, all

- as described in Exhibit “B-2”, attached hereto (collectively “Sewer Force Mains, Lift Stations

and Treatment Facilities”),

C. The Master Service Agreement provides that Developer shall be entitled to
reimburserent by the District for: (i) the incremental cost and expense incurred by Developer in
oversizing the Gravity Sewer and Water Lines as necessary to serve the Other Property, and (i) a
percentage of the cost and expense incurred by Developer in connection with, among other
things, the design, construction, augmentation, expansion and upgrading of the Sewer Force
Mains, Lift Stations and Treatment Facilities among other things, The Master Setrvice
Agreement further provides for general guidelines for the collection and funding of the District’s
reimbursement obligations to Developer, : '

. Asufficient percentage of the Facilities has been completed by Developer as of
the date of this Reimbursement Agreement such that a reasonable estimate can be made of the
total Completed Cost of the T*acilities, subject to the District’s agreement fo the scope of the
remaining work.
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I, It is Developer’s and the District’s intention by this Reimbursement Agreement to
establish a system whereby the Completed Cost of the Facilities, initially funded by Developer,
shall be charged to and allocated equitably among the proper UCS ultlmately served or benefited
by the Facilities. _

NOW, THEREFORE, for good and valuable oonmdexahon the receipt of which is hereby
- acknowledged, District and Developer agrees as follows: |

1. Authority For Agreement,

This Reimbursement Agreement is entered into pursuant to the Master Service
Agreement,

2. Agreement as to Capacity,

District may enter into commitments to assign Excess Capacity subject to the
provisions for reimbursement specified in this Reimbursement Agreement. District shall not
enler into-commitments to assign all or any portion of the Fixed Capacity to any party other than
Developer except upon priot written agreement with Developer. This Reimbursement
Agreement shall not apply to new capacity which may be generated in any manner other than by
construction of the Facilities,

3. Definitions,

Capitalized terms used in this Reimbursement Agreement, unloss otherwise.
specifically defined herein, shall have the meaning ascribed to them in the Master Service
Agreement, Other capitalized terms used herein shall have the following meanings:

3.4, Affected Subdivision.. The term “Affected Subdivision” shall
mean any -Subdivision for which Facilities Relmburscmem Charges have been established by the
District pursuant hereto,

3.2,  Completed Cost.. The term “Completed Cost” shiall mean the
documented actual Cost, as defined below, of the completed Facilities, plus interest on Costs
then expended by Developer at the rate of seven per cent (7%) per annum from the date so
expended. Completed Cost as of January 1, 2006 is set forth in Exhibit “C.” attached.
Completed Cost shall be re-calculated as of the (i) end of each Review Period, for purposes of
calculating a Facilities Reimbursement Charge pursuant to Section 6.3, below, to account for
interest accrued at 7% per annum.  Such amount shall remain in effect for the remainder of the
following Review Period year for purposes of calculating the Facilities Reimbursement Charges.
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_ 3.3.  Cost,, The term “Cost” or “Costs” shall mean: (a) the difference

in the costs (as specified below) between the cost to install Gravity Sewer and Water Lines of a
size necessary to serve Discovery Bay West and the cost to install larger Gravity Sewer and
Water Lines if required by the District to serve the Other Property; and (b) the cost to the
Developer of the design, development, construction, augmentation, expansion and/or upgrading
of the Sewer Force Mains, Lift Stations and Treatment Facilities, as applicable. The term
“Costs” in both (a) and (b) includes “Capital Costs” and “Upgrade Cosls” ag defined in Section
2,05 and Exhibit I' of the Master Setvice Agreement, and shall include, without limitation:

(iy - hard costs, which includes costs of material, supplies and
labor; '

(ii) actual, verified costs of design, studies, review, inspection
and related costs;

(ili)  actval, verified costs of engineering;

(iv)  land costs, calculated on fair market value of the land,
except as pr 0V1ded in the Master Service Agreement;

(v)  environmental compliance; and

(viy  ten percent (10%) for Developer’s project and management
overhead.

34.  EDU.. The term “EDU” shall mean one “equivalent dwelling
unit.” An EDU may include a property or properties zoned ot used for non-residential purposes.
For purposes hereof;

(D An approved detached single family residence shall
constitute one (1) EDU,

- (i) Anapproved multi-family residence (including rental
apartment, condominium, or attached duplex, triplex or other townhouse) shall constitute seven
tenths (0.70) of an EDU,

(i)  An approved non-residential property, building or unit shall
constitute the number or percentage of EDUs established by the methodology adopted and
applied under the California and local building codes in the context of water and wastewater
usage allocations.

3.5. Entitled EDUs.. The term “Entitled BDUs” shall mean all EDUs
or planned EDUs which, as of the date of caleulation of a Facilities Reimbursement Charge for a
particular Subdmsion property or group of properties in the Other Property:

(i) are contained within a Subdivisions for which (A) an

application has been made and approved for connection to the Facilities, and (B) a final
subdivision map has been recorded; or
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(i) il not contained within a Subdivision, constitute all or a
portion of any property for which (A) an application has been made and approved for connection
to the Facilities, and (B) governmental approvals for the development of the propetty have been
tssued; or

(ilfy  are, by reason of any other governmental directive or
(,11t1tlemenl authotized to conncct to or otherwise make use of the Facilities or any portion |
thereof.

- The foregoing notwithstanding, all planned EDUs contained within Discovery Bay West shall be
‘considered “Entitled EDUs” for purposes of caleulating Facilities Reimbursement Charges under
Section 0.1(i), whether or not all final maps for such property have been recorded. As of
January 1, 2000, total Entitled EDUs numbered 2322, as set forth in Exhibit “D”, attached,

3.6, - Fxcess Capacity,, The term “Fxcess Capacity” shall mean the
(ap'LClty of the Sewer Facilities and the Water Facilities, respectively to serve BDUs in excess of
the Pixed Capacity. :

3.7, Facilities.. The term “Facilities” shall have the meaning given to
it in Recital B, above, and as described in more detail in Exhibits “B-1” and “B-2”, aitached
heteto and incorporated herein by this reference, and shall inctude both Water Facilities and
Sewer Facilitics. .

3.8,  Facilities Reimbursement Charge.. The term “Facilities
Reimbursement Charge” shall mean the charge imposed by the District upon each EDU within
the Other Property as a condition to connection to or use of the Facilities in accordance with
Section 6.1 hereof, which charge is earmarked specifically for reimbursement of Developer in
accordance with this Reimbursement Agreement,

3.9.  Fixed Capacity.. The term “Fixed Capacity” shall mean the
capacity in the Facilities to serve 1,999 EDUs,

3.10. Objection Notice.. The term “Objection Notiee” shall have the
meaning ascribed to it in Section 6.2, below,

. 311, Other Property.. The term “Other Property” shall mean any real
property other than Discovery Bay West, as defined herein, which may now or hereafter benefit
from the connection to, use of, or access to the Facilities. Other Property may include property
outside of the District or property now or hereafter annexed to the District..

3.12. Reconciliation.. The term “Reconciliation” shall mean the
recaleulation of Developer’s reimbursement rights, performed from time o time by the District
pursuant to Section 7, below,

3.13, Reconciliation Notice,. The term “Reconciliation Notice” shall
have the meaning ascribed to it in Section 7.1, below.
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3.14, Review Period,. The term “Review Period” shall mean the
calendar year, or if Reconciliations are performed by the District on a quarterly or semi-annual
basis, then each calendar quarter or semi-year, as applicable,

S - 315, Sewer Facilities. The term “Sewer Facilities” shall mean all
Facilities other than Water Facilities,
. !
3.16. Subdivision,. The term “Subdivision” shall mean the real property
shown on any pending or approved final subdivision map, including Subdivisions not within the
District, all or any portion of which can be anticipated to connect to or benefit from the use of or
aceess to the Facilities,

3.7, Total Capacity, The term “Total Capacity” shall mean Fixed
Capacity plus Excess Capacity, Total Capacity of Sewer Facilities shall be deemed fo be 2,322
EDUs. Total Capacity of Water Facilities shall be deemed to be 2,495 BEDU s,

3.18. Water Facilities, The term “Water Facilities® shall mean those
Facilities itemized and identificd as Water Treatment Facilities on Exhibit C hereto.

4. Establishment of Facilities Retmbursement Charges

~ The District shall establish for cach proposed Subdivision in the Other Property,
and for any other EDU or group of EDUs proposing connection to or use of the Facilities
(including, but not limited to, annexed property and property located outside of District), a
standard Facilities Reimbursement Charge caleulated in accordance with Section 6 below. The
Facilities Reimbursement Charge shall be charged to each EDU in any such Subdivision (or, if
not a Subdivision, then to each EDU within the property or group of properties applying for
connection to or use of the Faeilitics) and shall be imposed and charged as a condition precedent
to use of or connoction fo the Facilities, All such Facilities Reimbursement Charges collected by
the District shall be earmarked and applied to the reimbursement of Developer pursuant to the
terms of the Master Setvice Agreement and Section 7 of this Reimbursement Agrecment,

5. Facility Fees Not Exclusive
- Facilities Reimbursement Charges imposed by the District pursuant to this
Retmbursement Agreement shall be in addition to, and not in lieu of, any other connection. fees,
services fees and other charges established or imposed by the District.

6. Caleulation of Facilities Reimbursement Charges

Facilities Reimbursement Charges shall be calculated and charged in accordance
with this Section 6. '~

0.1,  Formula for Calculation, The Facilities Reimbursement Charge
imposed upon each EDU within the Other Property shall be equal to the sum of the following:

(i} a fraction, the numerator of which is the Completed Cost of
Sewer Force Mains, Lift Stations and Treatment Facilities intended to serve the EDU, and the
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denominator of which is the total number of Entitied EDUs served orto be served by such Sewer
Force Mains, Lift Stations and Treatment Facilities; and

(i)  afraction, the numerator of which is the incremental
Completed Cost of oversizing the Gravity Séwer and Water Lines which will serve the EDU, and
the denominator of which the total number of Entitled EDUs within the Other Ploperty served by
such Gravity Sewer and Water Lines. . |

Notwithstanding the foregoing, once Total Capacity for the Sewer Facilities has
been reached, the numerators of each of the fractions described in subsections (1) and (if) above
shall include only the Completed Cost of the Water Facilities.

0.2,  Initial Caleulation, The initial calculation of Facilitics
Reimbursement Charges for Entitled EDUs in the Other Propetty, as of January 1, 2006, is st
forth in Exhibit “D”, attached hereto,

6.3.  Timing of Caleulation of ¥acilities Reimbursement Charges,
For purposes of calculating, pursuant fo Section 6.1, above, the Facilities Reimbursement Charge
per EDU for a Subdivision (or for properties or groups of properties not within a Subdivision) in
the Other Property, Completed Cost shall be caleulated and Entitled FDUS counted as of the
following dates:

(i) in the case of the Ravenswood Subdivision (Tract 8710,
485 Book of Maps, Page 1), and in the cage of the Pacific Development property (176 Parcel
Maps, Page 14), January 1, 2006, identified in Exhibit D, January 1, 2006.

(i) inthe case of any other Subdivision seeking hookup to the
Facilities, the date of governmental approval of the final subdivision map for the Subdivision.

(i) in the case of any other property seeking hookup into the
Facilities but not contained within a Subdivision, the date final permits or other entitlements are
issued for development of the property, or for hookup to the Facilitics, whichever is eatlier.

(iv)  in the case of previously developed and existing BDUs
added by means of District expansion, the date of final administrative approval (with all appeal
petiods having expired) for the District expansion.

Once a Facilities Reimbursement Chaige is established for a new Subdivision or
property or group of properties, the Facilities Reimbursement Charge for such Subdivision,
property or group of properties shall remain fixed; provided, however, that refunds may be made
to the owner/developer of such Subdivision, propetty or group of propetties, as set forth in
Section 7 below,
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6.4.  District Acknowledgement Re Complete Cost, In establishing
this amount for Completed Cost, District hereby acknowledges and agroes that the scope of
remaining work anticipated in Exhibit “C” and the plans and specifications for such remaining

work will not be modified or expanded in any material respect, -

6.5,  Soparate Reimbursement Agreements. The Disirict may enter
into separate reimbursement agreements with the owners/developers of such Subdivisions for the
purpose of refunding or reimbursing to such owners/developers amounts fo which they may be
entitled by reason of any subsequent Reconciliation, as defined herein; provided, however, that
any such reimbursement agreement must be consistent with and may not conflict with the
purpose and intent of the Master Service Agreoment or this Reimbursement Agreement and may
not treat other owners or developers more favorably than Developer,

6.0, ])weloper Credit. Property within D1bcovc1y Bay West,
including but not limited to Vﬂldgc V shall be exempt from the imposition of Facilities
Reimbursement Charges established heteunder. Nothing herein shall preclude the District from
applying credits in favor of Developer against Connection Fees, Service Fees, Inspection and
Plan Review Fees and other fees and charges, as provided in Section 4,02 of the Master Service
Agreement, as an additional means of reimbursement.

7. Reconciliation and Reimbursement to Developer.

_ 7.1.. ~ Reconeiliation Notice. In accordance with the Master Service
Agreement, the District shall, within thirty (30) days following the end of cach Review Perfod,
provide to Developer and to all other owners/developers of Affected Subdivisions a notice of the

District’s reconciliation of Facilities Reimbursement Charges and reimbursements
(“Reimbursement Notice™), which Reimbursement Notice shall specify, at a minimum:

) the Completed Cost of the Facilities as of the end of the
Review Period, including interest accrued; :

(i1  the percentage of and amount of the Completed Cost of the
Facilities to which Developer is entitled to reimbursement, based upon a recalculation of the
- Completed Costs and Eptitled EDU $ as of the end of the Review Period;

(i)  the percentage and 'unount of the Completed Cost of the
Facilities allooable to each Subdivision and to each EDU therein, or to each EDU in Other
Propetty which is not within a Subdivision and which is connecting to the Facilities, based upon
a recalculation of the Completed Cost and Entitled EDUs as of the end of the Review Period
(this shall be called the Reconciled Facilities Reimbursement Charge);

(iv)  the total Facilities Reimbursement Charges previously paid
to District for connections within each Subdivision putsuant hereto; and

(v)  the total reimbursements previously paid to Developer by
District hereunder,
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7.2.  Objection Notice. Developer and each owner of an Affected
Subdivision shall have ten (10) days-following the date of the Reconeiliation Notice to file with
the District a notice of objection to the Reconciliation Notice, specifying with particularity the
legal or factual objection to the District’s reconciliation (“Objection Notice™). The District shall,
within twenty (20).days following its receipt of any Objection Notice, give written notice to°
Developer and all owners/developers of Affected Subdivisions of, at the District’s option, (A)
the District’s rejection of the Objection Notice; (B) the District’s issuance of an amended |
Recounciliation Notice, modifying and correcting the objectionable aspect of the Reconciliation,
or (C) the District’s election to submit the dispute in the Objection Notice to binding atbitration
under Section 8.1, below. Failure of the District to provide written notice of (A), (B) or (C),
above, shall be deemed a rejection of the Objection Notice, effective as of the expiration of such
twenty (20) day response period, In the event the District issues a modified Reconciliation
Notice, the same time periods shall apply for filing Objection Notices and the District’s
responses. In the event of a rejection by the District of an Objection Notice, Developer or any
owner/developer of an Affection Subdivision may, by writlen notice to the District, given within
ten (10) days following the effective date of the rejection, submit the matter to binding
arbitration pursuant to Section 10,1, below.,

7.3, Reimbursement. Ifno Objection Notiee is timely filed, then
within fifteen (30) days following the District’s issuance of the Reconciliation Notice-or, if an
Objection Notice is filed, then within twenty (20) days following resolution of the objection by
means of a modified Reconciliation Notice or binding arbitration under Section 9.1, below-the
District shall pay to Developer all funds collected as Facilitics Reimbursement Charges to which
Developer is entitled to reimbursement as of the end of the Review Period in accordance with the -
Master Service Agreement and this Reimbursement Agreement. To the extent of any available
funds remaining from previously collected Facilities Reimbursement Chatges, District shall pay
to the ownets/developers of the Affected Subdivisions refunds of previously levied Facilitios
Retmbursement Charges to the extent such owners/developers have paid Facilities .
Reimburgement Charge in excess of the Reconciled Facilities Reimbursement Charge. Available
funds shall first be disbursed to Developer to the extent of the reimbursement to which
Developer is entitled under the Master Setvice Agreement and this Reimbursement Agreement;
thereupon any remainder shall be disbursed to such owners/developers of the other Subdivision,

8. Ordinance

This Reimbursement Agreement, and any and all subsequent reimbursement
agreemerits for specific Facilitics implementing the Master Service Agreoment and/or this
Reimbursement Agreement, shall be adopted as an ordinance within the District. Further, the
District shall by ordinance of the District require each owner/developer of a proposed
Subdivision, other development, Entitled EDU or group of EDUs, within the Other Property, to
pay Facilities Reimbursement Charges as established hereby and in accordance herewith,

9. Alternate Metheds
9.1, Aliernate Methods of Collection. Notwithstanding aﬁy other

portions of this Reimbursement Agreement, it is recognized and agreed that District may, in its
sole discretion, establish a capital improvement fee program, or an assessment district, or any
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other method of collection of facilities reimbursement charges, in licu of separate reimbursement
agreements with developers of Other Properties, or in lieu of direct collection from such
developers of Other Properties. In such event, District shall within thir ty (30) days of actual
collection of fees, assessments, or monies collected pursuant to such other program or programs,
pay to Developer an amount equal o the amount which would have been collected for the
equivalent development had Facilities Reimbursement Charges been collected pursuant to 1he
procedures otherwise established in this Reimbursement Agreement. . i

9.2, Alternate Method of Payment. Notwithstanding any othor
portions of this Reimbursement Agreement, it is recognized and agreed that District may, in its
sole discretion, accept other forms of payment, such as, but not limited to, dedications of land, in
lieu of cash, for Facilities Reimbursement Charges. In such event, District shall pay to
Developer an amount equal to the amount which would have been collected for the equivalent
development had Facilities Reimbursement Charges been collected pursuant to the procedures
otherwise established in this Reimbursement Agreement,

93, Waiver of Payment, Notwithstanding any other portion of this
Reimbursement Agreement, District may waive payment of Facilities Reimbursement Charges,
provided that Developer shall agree in writing to such waiver, and provided that such writing
shall contain a release by Developer of any obligation of District to reimburse Developer for
such waived Facilities Reimbursement Charges.

10, - Miscellaneous

10.1,  Arbitration, At the option of the District, Developer or the owner
of the Affected Subdivision, any claim or controversy arising with respect to any timely filed
Objection Notice shall be submitted to binding arbitration in accordance with the J-A-M-
S/Endispute Arbitration Rules and Procedures, Judgment on any award rendered by the
arbitrator may be entered in any court having jurisdiction over the matters so arbitrated. The
parties further agree that in the event such an arbitration is held, there shall be no discovery
allowed and each party shall bear their own respective attorneys’ fees and related costs,
Furthermore, each party shall share equally the costs of the arbitration, including but not limited
to, the costs of a court reporter for the hcarmg,

16.2. Bmdmg Yoffeet. This Reimbursement Agreement shall be binding
upon and inure to the benefit of the District and the Developer and each of their present and
future boards of directors, officers, representatives, successors and assigns,
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. 10.3.  Rights Personal to Developer, Any and all rights of _
reimbursement hereunder shall be personal to Developer and shall not be deemed assigned to any
future or subsequent owner of property within Discovery Bay West except by means of express
written assignment thereof in connection with the sale or conveyance of such property by -
Developer. No sale, grant, conveyance, or hypothecation of all or any portion of the real -
propetty within Discovery Bay West by Developer, including any grant deed or deed of trust
therefor, shall be deemed an assignment, grant, conveyance or hypothecation of any or all of
Developer’s rights to reimbursement of a portion of'the Cost of the Facilities hereunder,

10.4,  Assignment. No sale or assignment of this Reimbursement
Agreement shall be made by any party hereto except in connection with and subject to the
limitations on assignment, if any, set forth in the Master Service Agreement,

10.5. Lntive Agreement; Modification, This Reimbursement
Agreement, along with the Master Service Agreement and the exhibits attached hereto,
constitutes the entire agreement and understanding between the District and the Developer
relating to the matters set forth herein. This Reimbursement Agreement supersedes all prior and
contemporaneous agreements, representations or understandings, if any, whether oral or written,
concerning the matters set forth herein, This Reimbursement Agreement may be amended or
modified only by a writing executed by Developer and District which is (i) consistent with the
Master Service Agreement.

10,6, Other Reimbursement Agreements, The parties recognize that
other reimbursement agreements may be made between the District and other property owners
and other developers, District agrees that such other agreements shall not treat such other
owners or developers more favorably than Developer in this Reimibursement Agreement,
Further, District acknowledges that Developer shall have priority on all reimbursements relating
to the Cost of the Facilities.

10,7.  Governing Law, This Reimbursement Agreement shall be
governed by the faws of the State of California, and any actual or threatened breach of this
Reimbursement Agreement may be prohibited or restrained, and any duty hereunder enforced by
specific performance or other equitable remedy, by a court of competent jurisdiction.

-10.8.  Termination.Sewer Facilities. This Reimbursement Agreement
shall terminate with respect to the Sewer Facilitics upon the earlier of ; '

{A)  the first date on which Total Capacity of the Sewer
Facilities has been reached and Facilities Reimbursement Charges have been imposed and
collected from all Other Property EDUs connected to or approved for connection to the Sewer
Facilities; or

(B)  twonty (20) years from the date of this
Reimbursement Agreement,

(i)  Water Facilities. This Reimbursement Agreement shall
terminate with respect to the Water Facilities upon the earlicr of |
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(A)  the first date on which Total Capacity of the Water
Facilities has been reached and Facilities Reimbursement Charges have been imposed and
collected from all Other Property EDUs connected to or approved for connection to the Water
Facilities; or _
(B)  twenty (20} years from the date of this
Reimbursement Agreement. : !
There shall be no obligation to pay any unreimbursed Facilities Reimbursement Charges which
have not been paid to Developer upon termination; provided, however, that the District shafl be
obligated to pay to Developer its share of Facilities Reimbursement Charges which (1) have been
collected by the District from Other Property developers but not paid to Developer at or prior to
termination, or (if) are due but unpaid from Other Property developers at or prior to termination.
In the case of (if), above, the District shall make commercially reasonable efforts to collect
unpaid Facilities Reimbursement Charges and shall reimburse Developer for its share thereof in
accordance with this Reimbursement Agreement if and when such sums are collected by the
District.

10,9, TFurther Actions, From time to time, Developer and District shall
execute such instruments and other documents and take such other actions, upon the request of
the other, as may be reasonably necessary to carry out the terms of this Reimbursement
Agreement.

[SIGNATURES ON FOLLOWING PAGE]
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16,10, Atterneys Fees, In the event that any legal action or arbitration is
commenced for the purpose of enforcing or interpreting this Reimbursement Agreement (other
than arbitration of a Reimbursement Notice under Section 9.1, above) the prevailing party in
such legal action or atbitration shall be entitled to receive, in addition fo any other remedy !
granted, its reasonable attorneys” and experts’ fees-and costs, as may be awarded in the
discretion of the coutt or arbitrator(s). ' B

IN WITNESS WHEREOF, this Reimbursement Agreement is entered into by the parties
and adopted by the District as of the date first above set forth.

HOFMANN LAND DEVELOPMENT
COMPANY, a California corporation

By:

Name;

Title:

TOWN OF DISCOVERY BAY COMMUNITY
SERVICES DISTRICT

By: W A
Name: "o her /JOM?{U’ ]

Title:__f2oapd. [recidea

4930059684v7A 12
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EXHIBIT A
ATY deed and mup reteronce herednatier rafsrred t are 5y recordsd i
bl OFfjve of f:fm Recurder of Contra Losia kaunty, State of California.
MRME. | B - _ !
Hﬂing i pnﬂtfun of the southwest uneuquartmr ot Sactiop 23 and a
purbion of the meesiwess opee quarier of Seckion 26, Township 1 Narth, Ringe 3
kast, Moant Diahlp Bawe and Meridian, mare particularly deseribed as FolTowy :
Reginning ol the marthwesten cormer of Parce) 8, ag safd Parae) § is
shown and so duslynated on that cartain paveel map recorded Oetoher 13, 1881,
in Heol 47 uf payee Maps at Page 80 0 the UTFice of the County Revenrder of
Lamira Costa L‘nunty thence from aid point of heginning, alony the hurthirn
Hnte uf said Papeg B South 0°57'01" Enst {,841,54 feet tp the nartiaashorn
warner of sald Papee) B Lhenoe, Trom said novtheastarn aopagp,
South BA"S7 01" East V70,84, fent to n poing Zun the eastarn ling of gaid
SONLRWEST ove quarter of Set fo 23; thence, glong sadd sastern Tine,
Soutly 01701 45" Wrw‘u 2,344.60 fonb o 6 point on the nertheen 1ine af matd
Section 2By thenoe, along satd novihern Hne, North BESEQATY Wat 980,09

oot thancﬂ. Jeuving satd novthern Tine, Seuth 01507 o Host @, 643,83 fapt
fo @ point on the seutharn Tioe of sald northast aoe-quarter of Section 25
thenon, along andd southern Ve, North 8905047 Was, 1,600.96 Fapt, to the
eariar Jine of Bixlar Road; thenes rwrthm"ry alopg #aid cepter 1ipe o a poinf
thik beara Ncn*th 83"5?‘01" Wesk, 20.00 Teet fron the point of by inning;
thenoe leaying eetd canbar Tine Sewth 88°S7E00Y Cast, 20,00 Tewl to the mofuk
of manifm'!-nu» |

Trcupting therafvem the following dessrdind paresl of Land) Pavesl A,
s gwtd Payeal 4 Lo ahown smrl B0 dnnmnamq wo gt cartaln parasl nap

pesviilad fn Dook 07 of J’a:msalm Maps uf; Page 50,
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feing &17 thet eaprsain puresl of land éhnwn and Ko desiynatad on that
cartai mﬂp'ﬂntm&_d "8upvay far Leo F. Fallman, Srontwoad, California,

Purtien of Sections 34 and 23 of Township 1 Nepth, Rangs 3 Bast, " f11sy

Decamhar 18, 1948, in Book 10 of Licensed Supveyors' Méps at Page 13 30 the

Offiee of the County Recorder of Contry Costa County, more particulariy

deserihed s follows:
Beginning ot the novrthwestern cornsr of safd purect of fand) thenee

From safd paint of beginning, alony the narthern 1ine of sald parcal of land,
South #9001 21" Fast 2,64?(5&% teat; thanca, contimilng wlong said northera
Pine ind 15 exiengion South BA%09'Z2" East, to the canter Vi of o dredger
ity Shence sautherly along .ﬂﬂid"l'lﬂﬂ to Vis dmbarsection with the aasterly
extention of the soukh 1ine of said pareal of Jandy thaﬁca dlong said
pakeniton and said south 1ine, wasterly Yo the cenber }ipa of Bixler Road and

northuely alang said center 1ne to the potnt of haginning.
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Exhibit ‘B-1’

GRAVITY SEWER AND WATER LINES

“Faoilities” are those facilities paid for or constructed by Developer, as more specifically
described below, including, but not limited to, the associated design, engineering, '
coustruction, property acquisition and grading,

Qravity Sewer _
The gravity sewer facilities inchude, but are not limited to, the gravity portion of those
facilities shown in the “Sewer Conveyance Master Plan Report” prepared by Carollo
Engineers, dated April 1998, and includes clean-outs, connections, manholes, and other
gravity main appurtenances. '
The water distribution facifities include, but are not limited to, pipelines, valves, and their
‘appurtenances necessary to provide and distribute the domestic water from the water
supply facilitics to the service connections. Fxamples of water distribution facilities,
without being ail-inclusive, are shown in the “WATER MASTER PLAN DISCOVERY
BAY” propared by Luhdorff & Scalmanini Consulting Engineers, dated April 1999,

Town of DA, Facllitios Bxhibit B-1.doe
Printed: 1/14/2006



Exhibit B-2

SEWER FORCE MAINS, LIFT STATIONS AND TREATMENT FACILITIES

“Facilitios” are those facilities paid for or constructed by Developer, as more specifically
described below, including, but not limited to, the associated design, engineering,
construction, property acquisition and grading, . 5

Sewer Force Mains: :

The sewer force main facilities include, but are not limited to, those facilities shown in
the “Sewer Conveyance Master Plan Report” prepared by Carollo Engineers, dated April
1998, and include pump stations, force mains, valves, counections, manholes, and related
system appurtenances,

Lift Stations: :

The sewer it stations include the Newport Sewage Lift Station located in Village 1, the
Lakeshore Sewage Lift Station located in Vitlage 2, the Lakes’ Village 3 and Village 4
Sewage Lift Stations located in Village 3 and 4.

Sewage Treatment Facifitics: _
The sewage treatment facilities include, but are not limited to, those facilities shown in
the “CONTRACT DOCUMENTS FOR DISCOVERY BAY SEWAGE TREATMENT
PLANT 2.0 MGD EXPANSION Volume 1 of 37 labeled “INSPECTION SET September
17, 20007, and “CONTRACT DOCUMENTS FOR DISCOVERY BAY SHWAGH
TREATMENT PLANT 2.0 MGD EXPANSION Volume 2 of 3” labeled “INSPECTION
SET September 17, 20007, and “DISCOVERY BAY CONTRA COSTA COUNTY, -
CALIFORNIA SEWAGE TREATMENT PLANT 2.0 MGD EXPANSION... VOLUME
3 OI 3 CONTRACT DRAWINGS” labsled “INSPECTION SET”, and as such may be
thereafter amended, rodified, or altered by change order or by mutual written consent of
Distriot and Developer. Sewage treatment facilities also include those sewage treatment
facilities proposed to be constructed as Phase 2 improvements as outlined in the Carrollo
engineers report entitled™ and such Change Orders, amendments, modifications and

+ updates as may ocour and which otherwise accrue costs and expenses to Developer

-Water Treatment and Storage Facilities:

The water treatment and storage facilities include, but are not limited 10, those facilitics
shown in the plans labeled “TOWN OF DISCOVERY BAY NEWPORT DRIVE
WATER TREATMENT AND STORAGE FACILITY FEBRUARY, 20017, and the
plans labeled “TOWN OF DISCOVERY BAY WILLOW LAKE WATER
TREATMENT AND STORAGE PACILITY" propared by Luhdorff & Scalmanini
Consulting Engineers”, and the specifications labeled “Specifications and Contract
Documents for procurement of Treated and Backwash Water Storage Tanks to be
installed at the Willow Lake Water Treatment Plant, Newport Drive water Treatment
Plant, Town of Discovery Bay”, dated August 2000, and as such may be thereafter
amended, modified, or altered by mutual written consent of District and Developer.

Town of D3, Bacillies Bxhibit B-2.dae
Privted: 1/14/2006
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_ - EXHIBIT "D"
INITIAL FACILITIES REIMBURSEMENT CHARGE CALCULATION
BASED UPON COMPLETED COST as of 1/1/06

Cost
GCalculatlon as
of 1/1/06
Costs as of 1/4/06 Total ($/Total
, {$ Capacity Capacity)
; SEWAGE TREATMENT FAGILITY | .
Total Budget ' i 14,603,557
10% Overhead $ 1,460,356
Subtotal (Completed Gosts) 3 16,068,013
intarest (2 yrs @ 7% simple Interestfyr) $ 2,248,948
TOTAL $ 18,312,860 2322 & 7,886.68
(Total capaclly of WWTP is 2322 EDU's)
| SEWAGLE FORCE MAINS & LIFT 8TATIONS |
Total Budgeat $ 5,126,402
10% Overhoad ' B 512,640
Subtotal (Complated Costs) b 86,889,043
Intorest (3,2 yrs @ 7% shmple Interestiyr) % 1,268,146
TOTAL $ 6,902,188 2292 4§ 3,011.43

{Total Capolty of SFM System s assumead to be 1080 EDU's for DBW + 203 EDW's for Ravanswood + 80 EDU's for Panlages)

| WATER TREATMENT FACILITIES |

Total Budget b 3,595,148
10% Overhead $ 369,616
Subtotal (Completed Costs) § 3,954,680
Interest (2.5 yrs @ 7% simple Interestiyr) $ 692,065
TOTAL $ 4,648,725 2485 § 1,862.44

(Total capaolly of Wat@_r Treatmant Facllties ls 2498 BDU's)

FACILITIES RETMBURSEMENT CHARGES PEREDT &S BT

RAVENSWOOD Tract 8710 §7,886.68 - $3,011.43 + $1,862.41 = $12,760.52
- PACIFIC DEVELOPMENT $7,806.68 - §1,862,41 = $9,749,00
Entitled EDU Totals for DBW Fixed Capacity and Other Propertios as of 1/1/06
Projeot
FLOWS TO NEWRORT LIFT STATION: Unilts Factar Unlts
Discovery Bay Weat: '
completed project based upon VTM 1999 1.0 1989
Subtotal : 1698
Ravanawood, Tract 8710 208 1.0 203
Pantages {Not Mapped Yet) 0 1.0 0
Subtotal 203
Unlts that Flow to Newport LIft Statlon: 2202
FLOWS TOQ CENTEX LIFT STATION:
Ulder Subdivision, 176 PM 14;
Parcel A & B Paalflo Davelopment 30 1.0 30
Units that Flow to Centex LIt Station: 30

Grand Total 2232




